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FINAL DECISION AND ORDER

This case arises under rbe emproyee proteclion provisions of the Federar Ra'road saferyAcr of 1982 (FRSA)', on February 4,2010, perersen fired a complaint with the Departmenr ofLabor's. o^ccuparionar safety and irearth nãminisrration losua; atteg;ng that union pacific
Raiìroad company rerminaled 

lris;mployment u."u*" tr, ãr,guged in the protected activity ofreporting a work-related- OSHA found a violation. Union p'ac-ific ,"qu"rr"d 
" fr*¡"g ,í¿ ,Department-of Labor (DoL) Adminisrrarive r-a* tuage 1ãu) arso found thar union pacìfic

unlawfuìly discriminated againsr perersen. The ALI .oi.ri¿ø't¡ut p.t....n *u, ."i¡ii.i a iu
1 

. .49 U l-C_A: 
g 20109 (fiomson Reure¡s Supp, 2014) and as implemented by federalreguÌatìons ar 29 C.F.R. pa 19g2 (2013) and 29 C.F.R. parr 18, (ubpart A (2013).
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reinstatement, (2) back pay with interesr extending from the time of te¡mination until
reinsratemeDt, (3) compensatory damages in the amouniof $75,000, and (4) punitive damages in
the amount of $100.000.00.2 union pacific appeared ro rhe Administrative Review Board
(ARB).3 We summarily aftirm.

DtscusstoN

on september 9,2009, union pacific notified petersen, an apprentice machinist, that it
was going lo hold a heaiing to investigate whethe¡ he vioìated any rules on August 2g,2009,
when a car driven by another emproyee ran over petersen's foot.a 

-The 
Notice oí tnuestjgaiion

provided that:

on Saturday, August 2g, 2009 at approxim ate\y 23:45 while on_
duty, you were allegedly checking messages on your cell phone in
the GE Parking Lot and may have failed to be alert and áttentive
and may have failed to tâke precaùtion to avoid having your
feef run over by Nathan Coco as he was artempting to pãri his
automobile, resultjng in you sustaining a possible injury to your
feet and back.

Petersen was notified that, if sustâined, the alleged rule violations would result in the assessment
of level 5 discipline and permanenr dísmissal unìer Union pacific Company Rullsf

union Pacific offered pete¡sen rhe option of reniency, rather than undergoing an
investigation and potent?l dismissal, petersen and union pac.ific signed a renienby u"gr".ärnt
on Seprember 17,2OO9.6 Under the terms of the agreement, peterJen waived tr;i rig'trt to an
investigation and agreed to serve an unpaid suspenstn a¡id rhen retum to union pacific on a
probationary basis during which any breach or workprace safety would be grounds for removalfrom service withour an invesligation. Four days rater, petersen was observed purportedry

:l\t]q ï, an unsafe manne¡, which ted ro úis being raken off duty and s;bs¿quenrty
terlnlnated-

2 P"t"rs", v. Union pacific RR Co., AIJ No. 201 I -FRS-017 (Aug. 7, 2013)(D. & O.).

3 secrerary's order No. 2-2012 (Delegation of Authority and Assignmenr of Responsibiliry to
rhe Adminisrrarive Review Board), 77 Fed. Reg. 69,378 (Nov.i6, 2012);19 c.F.R. g lsiz.lr0(a).
o D.&O.ar6; A]J l.

' D' & o. ù1- The record indicates that perersen had no prior disciprinary history as of
September 28,2009. R 6.

u D.&o.arg.

' td.t o1,¡ ,.
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. The AIJ thoroughly considered the evidence of record; assessed lhe credibility ofwitnesses, and add¡essed the parties' contenlions regarding the essentiar elements ol a Fisaclaim: protected activity, adverse acrion, and a cauiar linî. rve adopt ald affirm rhe RLl,s
.findings and add limited discussion.'

' \üy'e reject union pacific's murtipre cha. enges to rhe ALJ,s nactual fìndings. Her findingsof fact we¡e well supported and based on substa-ntial evidence incìuding numerous credibility
findings.

Union Pacific's principal legal argument that a complainant must demonstrate animus toprove causalion under FRSA is 'rithout merit. we have reieatedly beld that ¡either motive noranjmus is required ro prove cauosation unde¡ FRSA as ron! as prorecred activity contributed inany vr'ay to the adverse action.ö As the AU noted, r¡. Ítld circuit explained in detail rhe
I"-t:l^]: behind this hoìding in Araajo v. New Jersey Transít Rail Operaiions,,fnc., 708 Fid152, 158-160 (3d Cir.20t3).

union Pacific creates a sbau/ man 10 boìster its onry other subsrantive arþument.
According to union Pacific, evidence showing a "sequenliar con¡ection,, or a ..chain of evenrs,,
cannot- alone_ support a finding of causalion because sucb a ruring wourd render ..meaningless 

the

:T:": -r^_"^bl ily 
ro-djsciptine irs emptoyees whenever ir discovers a rule viotation thãugh anlnJury repor."' However, even if petersen meels his causation burden of proof, union picific

may avoìd liabirity "if it proves by cìear and convincing evidence that it wourd have tâken the
same unfavorable personner acrion in the absence of a colplainanr's prorected b;r;;;;r.;i¡i-' 

'

The ARB has made crear that a "chain of evenrs" can subsr.antiate a finding ofconrribù.tory factor.11 Bul in rhis case, rhe ALr addirion"iif .i"o evidence of union pacific,s
knowJedge oJ protected activity, temporaì proximity, disparáte treatmenl, and evidence thal thecompany's disciplinary rules effecrivery punish an .-pioy.. for being'i;jured.lã-'õruri."iirl
evidence supports the ALJ's causation 

^íitrg, 
u. welt as nár ruling rhal Union pacifìc failed ro

8 DeFrancesco v. Ihnion R-R. Co., ARB No.
(ARB Feb. 29,2072) ; Hulon v. tJnion pacific R.R
slip op. ar 7 (ARB May 37,2073').

10-114, AIJ No. 2009-FRS-009, slip. op at 6
Co., ARB No. 11-091, ALI No. 2010-FRS-20,

9

11

'o Huuon, ARB No. 1i-091, stip op. ar 5 (ciring 49 U.S.C.A. !} 20109(dX2XAXi),.49 U.S.C.A.
$ +2 t 2i (b)(2)(B)(iiì)(iv)).

1t Hutton, ARB No. 11-091, sl.ip op. ar 6-7, 9-ll; see also Snith v. Duke Energy Carolitus,¿¿C, ARB No. t 1-003, ALI No. 2009-ER!4._002, ir;p op. ar 8 (ARB June 20,20t2).
tt D. &o.arz2-25.

Respondent union Pacific Rairroad company's Brief in Support of its pelition for Review ar
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prove its affirmalive defense.rl Vy'e affirm the ALJ's determination that Union Pacific
discharged Petersen in violation of FRSA.

With respect to the ALJ's damages award, Union Pacific challenged onìy its liability for
punitive damages and the ALJ's fajÌure to deduct unemployment compensation from her 2010
back pay award. In its Petition for Review, Union Pacific objected to Petersen's entitlemenl to
compensalory damages, punitive damages, and reinstatement.la Beyond this bare objection,
however, Union Pacific offered no atgument ',¡r'hatsoever regarding the ALJ's award of
compensalory damages or reinslatement. We therefore consider those issues waived and affirm
the ALJ's award ol'$75,000 in compensalory damages and reinstatement.ls Union Pacific failed
lo argue, rnuch Iess contest, the ALJ's award of backpay for the years 2009,2011, and 20L2.
'We therefore affirm the ALJ's backpay awards for those years.

Union Pacific did challenge the ALJ's 2010 back pay award, arguing rhat the amount
Pele¡sen received in unemployment compensation in 2010 should offset his 2010 back pay
award. However, the ARB has long held that unemployment compensatìon benefits received
should not be dedùcled from back pay awards.r6 Union Pacific provides no reason for us to
reconsider this precedent, a¡d we decline to do so. ly'e affirm tle ALJ's back pay award for
2010.

Union Pacific also challenges the ALJ's punitive damages award, and argues that lhe
award is nol supported by evidence of illegaì motive." FRSA does not, however, require "illegal
motive" to sustain a punitive damage award. An award of punitive damages may be warranled

" Hutton, ARB No. 11-091, slip op. at 6-13.

ro Respondent, Union Pacific Railroad Company's Petition lor Review at 9.

15 See Griebel v. lJnion Pacific R.R. Co., ARB No. 13-038, ALI No. 2011-FRS-011, slip op. at
2, n.1. (ARB Mar. 18,2014)(since the company failed ro brief tbe liability determinarion, the issue is
waived);Adm'r, llage & Hour Div. v. Global Horizons, ARB No. 11-058, ALI Nos. 2005-TAE-001,
2005-TLC-006, slip op. at 7 n.7 (ARB May 3i, 2013) (ciring Dev. Res., Inc., ARB No. 02'04ó, stip
op. at 4 (ARB Apr. 17, 2002) (quoríng Tolbert v. Queens Coll., 242 F.3d 58, 7 5-16 (2d Ctr. 2001)
(stafing that jt is a "senled appellate ruJe that issùes adverted to in a perfunctory manncr,
unaccompanied by some effort at developed argumentation, are deemed waived.,'))). See also
Enlertainment Research v. Genesis Creatîve Grp., 122 F.3d 1211, l2I1 (9rb Cir. 1997)(appellare
court declines to discuss issues fo¡ which petitioner failed to present specifìc, cogent argument for
consideration).

'6 S^ith v. Specialized Transp. Servs., 7gg7-S'f\-022, slip op. ar 3 (Office of Admin. App-
Nov. 20, 1991); Vand.orn Keene v. Ebasco Constructors, Inc-, Al-J No. 1995-ERA-004, ARB No. 97-
089, slip op. aÌ 1 (ALI June 27,1997). It has likewise been OSIIA's longsranding policy not lo
deduct uDemployment insurance fiom gross back pay. Occupational Safety ând Health
Administration, Whistleblower I nvestigations Manual, pg. 6-2 (201,1).

i7 Respondent, Union Pacific Brief at 20-
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where there has been "'rêckless or calìous disregard for the plaintill.s rights, as well as
intentional violations of federal law.""o Possible relief under FRSA "may include punítive
damages in an amounl not io exceed $250,000." 49 U.S.C.A. $ 20109(e)(3). The size of the
punitive award "is firndamentally a fact-based determination,', and 1.hÀ,]e are bound by the ALJ's
Ifactual] findings ifthey are suppofed by substanrial evidence."le

The ALJ's decision to award punitive damages is war¡anled here and in accordanie with
law. More specifically, the facts suppoting the decision to award such relief are supported by
subslantial evidence, and the $100,000 in punitive relief is-within the amount allowable by law
and jn line with awards imposed in comparable cuses.to union pacífic failed to piesent
persuasive reasons for overtuming tle ALJ's punitive damage award, and we affìrm it.

CoNCLUSToN

Accordingly, we AFFfRM rhe ALJ'S finding that Union pacjfic violated FRSA by
terminating Pelersen's emplo).rnent after he reported a work-related injury. we also AFFIRM
the ALJ's hndings awarding Petersen reinstatement; back pay with interest; compensatory
damages in the amount of $75,000; punitive damages in the amount of $100,000; and attomey's
fees.

ts Yornger^an v. llnited Parcel Serv., ARB No- 11-056, AIJ No
(ARB Feb. 27, 2013)(quoting Ferguson v. New prime, /nc., ARB No.
047, slip op. at 8 (ARB Aug. 31,2071)).

" Yorng"r^an, ARB No. l1 056, slip op. ar 10.

to D. &O. aÌ 32-33.

2010-STA-047, slip op. ar ó
10-075, AIJ No. 2009-STA-
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Any petition for special damages that may include ìiligation costs, expert witness fees,
and reasonable aflorney's fees incurred in proceedings before the Board must be filed with the
Board within 30 days from lhe dare of this Final Decision and o¡der. see 49 u.S.c.A g
20109(e)(2)(C). Any opposirion is due within 30 days afrer the peririon is filed.

SO ORDERED.

.!s= v,^,t,At 
^, fr**'!o-

LISA ìilILSON EDWARDS
Administrative Appeals Judge



ADMINISTRATIVE RE\'IEW BOARD

CERTIFICATE OF SERVICE

CASE NAME 3 Briân Petersen v. Union Pacific Railroad Company

ARB CASE NO.: 13-090

ALJ CASE NO. : 2011-FRS-017

DOCUMENT : ORDER

A copy of the aboye-referenced document Ìvas sent to the following persons on

Nov 2 0 20t4

Ch,,ú- k)ailúru

-

CERTIFIED MAIL:

Brian Petersen
2901 V/. 22nd Srreet
North Pìane NE 69101

l-ouis E. Jungbauer, Esq.
Justin N. Brunner, Esq.
Yaeger, Jungbauer & Barczak, PIC
2550 University Avenue W, Suite 345N
Minneapolis, MN 55414

Union Pacific Railroad Company
1400 Dougìas Street
Omaha, NE 68179

Steven W. Olsen, Esq.
Simmons Olsen law Firm, P.C.
1502 Second Aven¡e
ScotLsbluff, NE 6936i



Rami S. Hanash, Esq.
Attomey at l_åw
1400 Dougìas Street
Omaha, NE 68179

Robert N. Belr
General Soliciror, Northern Region
I-av/ Departmenl
Union Pacific Railroad Co.
1400 Douglas Sr¡eer, STOp 1180
Omaha, NE 68179

REGUI-AR MAII,

Regìonal Administrator
Region 7
U.S. Department of l¡bor, OSHA
Two Pershing Square Building
2300 Main Street, Sle. 1010
Kansas City, MO 64108

Direclor
Office of ìJr'histleblou/er protection program
U.S .Departmenr of l-abori OSTIA
Room N-3112, FPB
200 Conslirulion Avenue, N.W.
Washington, DC 20210

Hon. Pamela J. l¿kes
Adminisl¡ative l-aw Judge
Office of the Administrative l:w Judge
800 K Street, N.W., Suite 400-N
Washington, D.C. 20001-3002

Hon. Stephen L. Purceìì
Chief Administrative l-aw Judge
Office of Administrative law Judges
800 K Street, N.W., Suire 400
Washington, DC 20001-8001


